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Amendments to the EU Prospectus Directive—
A Status Update
Reference: CapLaw-2012-12
In late 2010, we reported on certain key changes to the EU Prospectus Directive
(2003/71/EC) as a result of EU Directive 2010/73/EU (Amending Directive) of which
Swiss issuers and capital markets practitioners should be aware. See CapLaw-2010-51.
Once implemented (i.e. transposed into national law) by the various member states of
the European Economic Area (EEA), the amendments will have a significant impact
on both debt and equity offerings within the EEA. The deadline for implementation is
1 July 2012.
By the same deadline, the European Commission (Commission) must adopt certain delegated acts, i.e. corresponding amendments to Commission Regulation (EC)
809/2044 (Prospectus Regulation) to implement the new framework contemplated by
the Amending Directive (Amending Regulation). Due to the need to provide legal clarity to market actors, the Amending Regulation is expected to be published in the Official Journal of the European Union by 1 July 2012. The Commission is relying on the
European Securities and Markets Authority (ESMA) for technical advice on the amendments. ESMA has submitted the first and second part of its final advice to the Commission on 4 October 2011 and 29 February 2012, respectively, and the Commission
has published a draft of the Amending Regulation on 30 March 2012.
By Bernd Bohr
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On 20 January 2011, the Commission sent a formal request (Mandate) to ESMA to
provide technical advice to the Commission on possible delegated acts concerning the
Prospectus Directive as amended by the Amending Directive. The Mandate was split
into three parts to permit ESMA to prioritise its work and the delivery of its technical
advice.
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Part I of the Mandate covers (i) the format of the final terms to a base prospectus—
article 5(5) Prospectus Directive, (ii) the format of the prospectus summary as well as
the detailed content and specific form of key information required in the summary—
article 5(5) of the Prospectus Directive, and (iii) the proportionate disclosure regime introduced for some pre-emptive offers of equity securities, offers by SMEs and issuers
with reduced market capitalization, and offers of non-equity securities referred to in article 1(2)(j) by credit institutions—article 7 of the Prospectus Directive. The Commission must adopt delegated acts with regard to item (i) by 1 July 2012 and ESMA submitted its final report with technical advice with regard to Part I (ESMA/2011/323) to
the Commission on 4 October 2011.
Part II of the Mandate covers (i) consents to use a prospectus in a retail cascade—articles 3 and 7 of the Prospectus Directive, and (ii) a review of the provisions of the
Prospectus Regulation—articles 5 and 7 of the Prospectus Directive. ESMA sub-

mitted its final report with technical advice with regard to Part II of the Mandate
(ESMA/2012/137) to the Commission on 29 February 2012. In its advice, ESMA proposes how to use a prospectus in a retail cascade and provides input on how to revise
the provisions of the Prospectus Regulation concerning tax information, indices, auditor’s report on profit forecasts and estimates and audited historical financial information.
Part III of the Mandate finally covers (i) the equivalence of third-country financial markets—article 4(1) of the Prospectus Directive, and (ii) a comparative table of the liability regimes applied by the EEA Member States in relation to the Prospectus Directive.
In addition, the Mandate was subsequently amended to also cover convertible and exchangeable debt securities. ESMA has commenced work on the comparative table recording the liability regimes applied by the Member States. It will also address the disclosure requirements for convertible and exchangeable debt securities as part of the
same technical advice and the Commission has set a tentative deadline of December
2012 for this project. However, ESMA has postponed work on equivalence of thirdcountry financial markets due to the ongoing review of the Transparency Directive,
Market Abuse Directive and Markets in Financial Instruments Directive (MiFID).
On 30 March 2012, the Commission published a draft of the Amending Regulation.
This draft covers the matters included in Part I of the Mandate, but does not yet reflect
ESMA’s final report with regard to Part II of the Mandate. The draft also deviates in certain respects from the final advice provided by ESMA with regard to Part I of the Mandate.
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Overall, ESMA’s technical advice and the Amending Regulation are intended to
strengthen investor protection, to increase the legal clarity and efficiency of the prospectus regime across Europe and to reduce the administrative burdens for specific issuers. The stated goal of ESMA’s technical advice is to ensure that prospectuses provide investors with easily accessible information on financial products so as to foster
informed decision making.
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This article highlights certain key provisions of ESMA’s technical advice on Parts I and
II of the Mandate as well as the relevant provisions in the draft Amending Regulation of which all capital markets practitioners should be aware, but it is not intended
as an exhaustive summary. If ultimately adopted by the Commission as currently proposed, some of the proposed changes to the prospectus regime may require significant changes to Prospectus Directive compliant base prospectuses, particularly for
base prospectuses used in structured note programs.

1) Key Proposed Changes to the EU Prospectus Regime
The following is just a brief summary of some of the key proposed changes included in
ESMA’s final technical advice on Parts I and II of the Mandate and in the draft Amending Regulation.
a)

Transition rules/“Grandfathering”

Helpfully, ESMA proposed to clarify that any delegated acts to be adopted by the Commission will only apply to prospectuses and base prospectuses which have been approved by a competent authority after the date of entry into force of those delegated
acts. In particular, where a prospectus supplement is issued on or after 1 July 2012
in relation to a prospectus or base prospectus approved before that date, any supplements would only have to address the current requirements of article 16 of the Prospectus Directive (e.g. a significant new factor, material mistake and inaccuracy in the
prospectus arises or is noted after approval of the prospectus) without regard to the
changes introduced by the Amending Directive. This would ensure that base prospectuses that were approved prior to 1 July 2012 can continue to be used after 1 July
2012 and need only be updated in the ordinary course in connection with a regular
program update. Importantly, this would also apply to final terms issued under a base
prospectus as well as requests to passport a prospectus post 1 July 2012 which had
been approved prior to that date. However, where a registration document has been
approved before 1 July 2012 and the prospectus is prepared on or after that date, the
prospectus would have to meet the requirements of the Amending Directive.
Consistent with these ESMA recommendations, the transitional provisions in article 2
of the draft Amending Regulation clarify that the provisions of the Amending Regulation with regard to (i) final terms as described under “b) Final Terms” below and (ii)
summaries as described under “c) Summaries” below, will not apply to the approval of
a supplement to a prospectus or base prospectus where the prospectus or base prospectus was approved before 1 July 2012.
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b)
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Final terms

In response to ESMA’s consultation paper on Part I of the Mandate, many industry participants had argued that certain proposals contained in the consultation paper would
significantly detract from the success of the Prospectus Directive leading to a less
flexible and less competitive marketplace for the issuance of securities in Europe. In
particular, some respondents predicted that ESMA’s proposals would most acutely impact the structured products market and that the entire structured products industry
would be required to significantly adapt their existing base prospectuses at considerable cost to include the universe of potential features of products they expect to issue.

ESMA acknowledged in its final advice that its proposals will reduce the flexibility of
the base prospectus regime but expressed the view that market participants had taken
advantage of the lack of regulation of the current base prospectus system to disclose information in the final terms which it believes must be vetted by the competent
authorities. It therefore argued that its proposed approach was necessary to prevent
what it perceived to be “excesses” in the use of final terms as well as to strengthen and
harmonize supervisory practices. In doing so, ESMA expressly acknowledged that the
base prospectus regime may not be the appropriate way anymore to issue certain financial instruments, but rejected concerns that financial innovation would be seriously
compromised as issuers could always prepare a (product-specific) prospectus.
Similarly, the Commission stated that one of the objectives of the draft Amending Regulation was to address “inconsistencies” and “abuses” in market practices in different
member states as a result of the lack of “precise mandatory disclosure requirements”
with regard to base prospectuses and final terms.
i.

Content of final terms

ESMA has proposed severe restrictions on the information that may be included in final terms by (1) prescribing a detailed list of items in the applicable securities note
schedules of the Prospectus Regulation indicating by category (i.e. “Category A”, “Category B” or “Category C”) whether such items may or may not be included in final terms,
and (2) imposing a number of other requirements and restrictions with respect to the
content and layout of final terms.
ESMA’s proposed categorization of items in the securities note schedules, which is
also reflected in the Amending Regulation by way of proposed new article 2a, determines the degree of flexibility by which the information can be given:
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– “Category A”: The base prospectus cannot include any placeholder in respect of an
item in this category. The relevant information must be included in the base prospectus and no additional information in relation to such item can be added in the
final terms, but would require a supplement (if article 16 of the Prospectus Directive
is applicable) or a new prospectus.
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– “Category B”: The base prospectus must contain all the general principles related
to the required information and must only include placeholders for those details not
known at the time of the approval of the base prospectus. Those missing details
may be inserted in the final terms.
– “Category C”: The base prospectus may contain a placeholder, where information is
not known at the time of the approval of the base prospectus. Such missing information may be inserted in the final terms.

In its final advice, ESMA clarifies that the proposed differentiation between the three
different categories has less to do with whether information is known at the time of the
approval of the base prospectus or could only be determined at the time of the individual issue, but that it has assessed the differentiation between categories A, B, and C
mainly on the basis of whether information must be scrutinized by the competent authorities in accordance with article 2 of the Prospectus Directive. Accordingly, while
only information not known at the time of the approval of the base prospectus would
be eligible for inclusion in the final terms, issuers would not automatically be entitled to
include all such information in the final terms. With regard to risk factors, pay-out formulas and indices composed by the issuer, for example, ESMA has expressly affirmed
the need for review by the competent authorities.
This means that it will not be possible anymore to include certain items in final terms.
Instead, they must either be included in the base prospectus, in a supplement or in a
new prospectus, which are subject to review by the competent authority. See also Recitals (5) and (7) of the draft Amending Regulation. In response to comments that the
use of supplements was likely to increase significantly as a result of the proposed new
rules, ESMA observed that when deciding whether it is appropriate to issue certain
types of securities under the base prospectus regime, it would expect issuers to consider that a large number of supplements to one base prospectus may affect the readability of the documentation. As a consequence, ESMA expects and expressly encourages market participants to have recourse to more “specialized base prospectuses” or
stand alone prospectuses.
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ii.
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Replication of information in final terms/“Integrated Terms & Conditions”

In its consultation paper, ESMA had interpreted article 26 (5) of the Prospectus Regulation in a way that final terms can only replicate “some” and not all information items
from the securities note schedules, implying that, as long as securities note information is specified in the base prospectus, the relevant item must not be reproduced in
the final terms. In doing so, some respondents to ESMA’s consultation paper argued
that ESMA had ruled out the possibility of including “integrated terms and conditions”
in final terms, which is a well established practice in some European markets (e.g. Germany) for securities offered to retail investors. ESMA has rejected the argument made
by some of those respondents that investors would be prevented from receiving a “full
picture” in a single document by suggesting that the summary (see below) would provide this “full picture”. In addition, ESMA notes that potential civil law problems (e.g. liability and consumer protection rules that may encourage the use of integrated terms
and conditions in connection with retail offerings) should be resolved on the national
level in each relevant member state. However, in its final advice, ESMA appeared to acknowledge that there may be a need to extract integrated terms and conditions from a
base prospectus as the latter may not be easily analyzable and comprehensible to re-

tail investors. On the other hand, ESMA also reminds issuers that the base prospectus
has to be comprehensible in order to comply with article 2 of the Prospectus Directive.
In the draft Amending Regulation, proposed new article 26, paragraph 5 of the Prospectus Regulation expressly provides that items of the relevant securities note schedule which are (required to be) included in the base prospectus must not be reproduced
in the final terms, and proposed new article 22, paragraph 4 provides that final terms
must only contain (i) Category B and Category C information, (ii) on a voluntary basis,
certain “additional information”, and/or (iii) replications of, or references to, options already provided for in the base prospectus applicable to the individual issue. It therefore appears that the new regime will significantly limit the ability to include integrated
terms and conditions in final terms.
iii.

Deletion of non-applicable information in final terms

ESMA proposed that all non-applicable information must be deleted in final terms instead of being marked as, for example, “non-applicable” in respect of the specific issue, as this would improve the readability of the final terms documentation and enable
investors to quickly locate the terms not previously known at the time of the individual
issue. As a result, issuers and their advisers would likely have been required to spend
more time on drafting and reviewing final terms and would likely have increasingly
resorted to the use of templates, rather than precedent final terms from prior transactions (which would not have been able to include space holders anymore for features not applicable to the prior issue, but applicable to the subsequent issue). Again,
this change would have disproportionately affected issuers under structured note programs, which often issue hundreds (or even thousands) of different products in very
short order through the use of final terms. However, in the draft Amending Regulation,
proposed new article 22, paragraph 4(a), second sentence of the Prospectus Regulation expressly provides that when an item is not applicable to a prospectus, the item
shall appear in the final terms with the mention “not applicable”.
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c)
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Summaries

Under the new prospectus regime, the final terms for each individual issue to which
the Prospectus Directive applies must be accompanied by issue-specific summaries.
This requirement is particularly relevant for cross-border offerings as the issue-specific summary will be subject to the same requirements as to translation into other languages as the summary of the relevant base prospectus (article 19 of the Prospectus
Directive). See proposed new article 26, paragraph 5a of the Prospectus Regulation.
With regard to the format and content of these issue-specific summaries, both ESMA
and the draft Amending Regulation adopt a very rigid approach. Each summary must
be broken down into five main sections in the following order: “A. Introduction and warnings”, “B. Issuer and any guarantor”, “C. Securities”, “D. Risks”, and “E. Offer”. Propo-

sed new Annex XXII contains a detailed list of “elements” to be included in each of
these sections. Under the ESMA proposal, issuers would have been permitted to modify the order of these elements within each section (but not the order of the sections)
and omit individual elements to the extent they are not relevant to the specific issue
or issuer. In the draft Amending Regulation, however, proposed new article 24, paragraph 1 of the Prospectus Regulation expressly provides that both the order of the
sections and the elements will be mandatory and that wherever a disclosure item is not
applicable to a prospectus, it must still appear in the prospectus and be expressly identified as “not applicable”. The rationale for this rigid approach is to make it easier for investors to compare different products through their summaries, which the Commission
believes will increase confidence among investors and facilitate greater competition on
the European financial markets.
According to ESMA’s technical advice, summaries should be read as an introduction to
the prospectus and the purpose of the summary is to present the “key information” that
investors need in order to be able to decide which offers and admissions of securities
to consider further. Summaries should be drafted in plain/clear language, presenting
the information in an easily accessible way and ensuring that readers can understand
the key information immediately. Issuers should avoid lengthy “boilerplate” text being
reproduced in the summary by excessive “copy & pasting”. On the other hand, summaries must be self contained and may not contain cross references to other parts of the
prospectus.
With regard to the length of the summary, ESMA proposed that summaries should not
exceed 7% of the length of the prospectus or 15 pages, whichever is shorter. In the
draft Amending Regulation, proposed new article 24, paragraph 1 of the Prospectus
Regulation, provides that the summary shall not exceed 7% of the length of a prospectus or 15 pages, whichever is the longer. In any case, this will be a welcome change
from the more rigid 2,500 word limit set out in a recital to the Prospectus Directive.
However, these limitations may still be an issue particularly in final terms covering multiple products as frequently used in connection with structured note programs.
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d)
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Increased transparency in retail cascades

In its technical advice on Part II of the Mandate, ESMA observes that there is no uniform model of retail cascades within the European financial markets and therefore
concludes, with a view to increasing transparency, legal certainty, investor protection
and the supervisory needs of competent authorities, that the consent to use a prospectus needs to be included in the prospectus or base prospectus/final terms.
In light of current market practices where the issuer’s ability to identify all financial intermediaries in the prospectus or final terms might be limited, ESMA proposes a two
type consent approach consisting of (1) an individual consent approach when finan-

cial intermediaries are known to the issuer and (2) a general consent approach when
the financial intermediaries are unknown to the issuer. In situations where the issuer
knows the identity of only some of the financial intermediaries at the time of approval
of the prospectus these are to be included regardless of the use of a general consent
approach.
The general consent approach is intended to allow issuers to include in the prospectus
a broad consent to any financial intermediary it may concern, whereby issuers consent
to the use of a prospectus in writing and the relevant financial intermediaries using the
prospectus accept this offer. In the interest of market transparency and investor protection, ESMA requires that any financial intermediary relying on a prospectus previously approved on the basis of a general consent must make public on its own website
that it relies for its offer on the prospectus with the consent of the issuer or the person
responsible for preparing the prospectus.
In its technical advice, ESMA further sets out certain principles which need to be observed by issuers or persons responsible for the preparation of prospectuses and by
financial intermediaries, as well as specifics on the minimum content of the general
consent and any conditions attached thereto. ESMA has indicated that it may provide
further guidance with regard to these principles and the content of the general consent approach at a later stage.
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Although seemingly relatively straightforward in theory, requiring the formal publication (in advance of every offering) by each financial intermediary in a retail cascade of a
separate acceptance of each general consent by the relevant issuer for every security
sold by that intermediary would appear to create a significant compliance burden for
financial intermediaries, which may particularly affect small and medium sized investment advisors which may currently not even maintain their own websites. Some of the
larger intermediaries, on the other hand, may in some cases well be required to publish tens of thousands of acceptances on their websites, in particular in the structured
notes space. Some commentators have therefore not only challenged the practicability of ESMA’s proposal, but also the general premise that the proposed requirement to
disclose consents/agreements on use of the prospectus in the prospectus itself helps
promote transparency and investor protection in a meaningful way.
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e)

Indices composed by the issuer

ESMA is concerned about the conflict of interest that exists where an issuer issues
derivative securities linked to indices composed by the issuer (proprietary indices). Although disclosure on conflicts of interest is already required, ESMA observes that a
description of the relevant indices (including where the index is composed by a third
party) in the prospectus (rather than final terms) would provide additional transparency
on the issue, ensure that the respective competent authorities have the possibility to

scrutinize the description and ensure comprehensibility of the prospectus. A description will be required if the index is composed by the issuer and/or any entity belonging to the same group as the issuer. In addition, there is a presumption of a conflict of
interest where an index is composed by an entity acting in association with, or on behalf of, the issuer. If the issuer is able to refute this presumption by including in the prospectus certain statements, the description would not be required.
A number of commentators have appealed to ESMA to continue to permit the inclusion
of descriptions of proprietary indices in the final terms to a base prospectus and have
argued that there is no proper justification for treating indices composed by the issuer
any differently from indices composed and published by third parties.
f)

Auditor’s report on profit forecasts and estimates

ESMA proposes to keep the current requirement of an auditor’s report on profit forecasts and estimates as it believes that reports prepared by independent accountants or
auditors ensure a certain (minimum) quality of profit forecasts or estimates and provide
investors with confidence in those profit forecasts or estimates being prepared on the
basis of the underlying assumptions.
With regard to market announcements concerning figures to be published in the next
annual audited financial statements in relation to the financial year that has expired,
ESMA indicates that a report should not be required if certain criteria are met to ensure the figures are non-misleading and investors are aware of the nature of the included figures.
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g)
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Audited historical financial information

ESMA proposes to keep the current requirement to include three years of audited historical financial information in a prospectus. ESMA believes that a relaxation of the disclosure requirement would result in less extensive information on which investors base
their investment decisions and that a relaxed disclosure requirement may be viewed
as inappropriate in light of the continuing volatility of global stock markets. A reduction
would also result in there being no favourable treatment for SMEs and companies with
reduced market capitalisation under the proportionate disclosure regime as proposed
in Part I of the technical advice.

2) Conclusion
As already mentioned above, if adopted by the Commission as currently proposed,
some of the proposed changes to the prospectus regime may require significant
changes to Prospectus Directive compliant base prospectuses used by numerous issuers in their European debt issuance programs, in particular those base prospectuses
used in structured note programs widely used by many financial institutions.

Frequent or continuous issuers, in particular, that have grown to rely on these programs and the ability to issue a wide variety of (often novel) products with very little delay and a great degree of flexibility, are therefore well advised to familiarize themselves
with the latest ESMA proposals and the draft Amending Regulation and to consult with
their external legal advisers on the potential implications for their programs and the
need to review and potentially (significantly) modify existing documentation and previously well-established offering procedures. Specifically, the new proposed regime may
cause some market participants in the structured note space to create a larger number
of “specialized base prospectuses” or to have recourse to more stand alone prospectuses for particular types of products.
In addition, financial intermediaries and their compliance personnel should start designing procedures as soon as possible to ensure compliance with the proposed consent requirements in the context of retail cascades.
Bernd Bohr (bbohr@mayerbrown.com)

Proposed CISA Revision to Bring Along Fundamental
Change in Regulating Investment Funds Distribution
Reference: CapLaw-2012-13
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Against the background of new regulatory developments in the European Union, Parliament will shortly debate a partial revision of the Collective Investment Schemes Act.
The proposed legislative amendments focus on subjecting Swiss domiciled asset managers of foreign collective investment schemes to Swiss licensing and supervision requirements and introducing a new concept with respect to the regulation of distribution activities in relation to collective investment schemes. If adopted, the proposed
changes would have a profound impact on the legal framework governing the distribution of such investment instruments in Switzerland.
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By Sandro Abegglen

On 2 March 2012, the Federal Council issued the bill (Gesetzesentwurf) and explanatory report (Botschaft) for the partial revision of the Collective Investment Schemes Act
(CISA) (see http://www.efd.admin.ch/dokumentation/gesetzgebung/00570/02453/
index.html?lang=de). Parliament will deal with the bill in the summer session, with first
pre-sessions in the Upper House already having taken place in March 2012. The revised law should enter into force in January 2013.
The partial revision of the CISA—a law merely five years old—and its urgency are motivated by the European Alternative Investment Funds Managers Directive (AIFMD)
which inter alia sets forth that as of July 2013, European alternative investment funds

(EU-AIF), as well as non-EU-AIF to be distributed within the EU, may only delegate
asset management functions to investment managers who are subject to prudential
licensing and supervision under a standard equal to the one set forth by AIFMD and if
regulatory cooperation by the foreign country is granted. Against this background, the
revision of the CISA focuses on subjecting all Swiss domiciled asset managers of foreign collective investment schemes (CIS) to FINMA licensing and supervision (subject to certain de minimis exemptions identical to those under AIFMD) and on defining such licensing requirements (asset managers of Swiss CIS are subject to licensing
with/supervision by FINMA already today).
On top of that the Federal Council used the revision to propose some further important
changes to the current law. One of these amendments concerns the abolishment of
the concept of “public promotion” (öffentliche Werbung) and the introduction of a new
concept for the regulation of the distribution of CIS. This article aims to give an overview of this proposal.

1) Overview and Status Quo
Under current law, the criterion to determine whether a foreign CIS is subject to licensing and prudential regulation in Switzerland is whether public promotion is being made
for the product or not.
– If so, the foreign CIS must be approved by FINMA (the fund prospectus and several
other documents need approval of FINMA), appoint a FINMA approved Swiss representative, and may only be distributed by FINMA licensed distributors. Non-compliance with such requirements may amount to a criminal offence.
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– If no public promotion is undertaken, no financial services regulatory restrictions or
requirements whatsoever need to be observed.

page 12

This somewhat outdated “either-highly-regulated-or-complete-freedom” concept will
be changed fundamentally if the bill will be made into applicable law by Parliament.
Namely, any form of distribution of CIS will be regulated; however, according to article
120 (1) of the draft CISA (D-CISA), the regulatory requirements will vary depending
on the category of targeted investors. Along with this concept goes the abolition of the
notion of “public promotion” (see article 3 D-CISA), a term also used in laws other than
the CISA to distinguish between regulated and non-regulated activities (in the area of
banking and securities trading regulation) or, e.g., to define under what circumstances
there exists a prospectus obligation (article 652a and article 1156 Code of Obligations).

2) Substitution of “Public Promotion” (öffentliche Werbung)
by “Distribution” (Vertrieb) as Key Criterion for Regulating
CIS Offerings
Pursuant to article 3 first sentence of the CISA, public promotion is deemed to be any
advert addressed to the public. Advertising directed exclusively towards qualified investors is deemed to be non-public advertising (article 3 third sentence CISA); FINMA
interpreted this third sentence to the effect that only advertising directed at qualified
investors shall be considered non-public. As reported by the author in CapLaw 201030 and in CapLaw 2011-12, the Federal Administrative Court (BVGer B-7765/2008,
14.12.2009) and also the Federal Supreme Court (BGer 2C_106/2010) have held
that such restrictive interpretation by FINMA is without legal basis in the CISA, as nonpublic promotion can also be pertinent under other circumstances than as defined in
sentence three of article 3 CISA, namely whenever the circle of approached persons is
qualitatively or quantitatively limited.
In view of the indisputable uncertainty of the above described open definition of public advertising which was a concern to FINMA, the Federal Council proposes in the bill,
following the suggestions of FINMA, to abolish the term public promotion altogether
and to substitute it by “distribution” as the new key regulatory criterion to govern fund
offerings.
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Accordingly, article 3 (1) D-CISA defines “distribution” as any offering of and promotion for CIS. According to article 3 (2) D-CISA the purchase of CIS (a) exclusively
based on the investor’s own initiative, or (b) under a discretionary investment management agreement (subject to this agreement and the asset manager fulfilling certain requirements), or (c) under employee participation plans structured in the form of CIS (as
often seen with employee participation plans of French companies) is not deemed to
be “distribution”, subject to certain conditions.
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While the application of exemption (c) above should not give rise to any major issues,
it is clear that in view of the regime described in section 3) below, the assessment
whether in a given case scenarios (a) or (b) are pertinent will become very important.
As a consequence, the old discussions of when an interest of an investor is not “provoked”, and subject to what legal and factual features a discretionary investment management agreement or its fulfilment would have to be deemed (indirect) CIS distribution, will likely see a revival.

3) Distribution to Qualified Investors Proposed Also to Be Regulated
In contrast to the current “black-and-white” regulatory concept mentioned above, if
Parliament approves the draft CISA, any type of CIS distribution would in the future
be prudentially regulated, whereby the degree of regulatory supervision would

depend on the category of investors to whom CIS are distributed (into, within,
or from Switzerland):
a) If a CIS is promoted or sold to non-qualified investors, the situation under the
D -CISA will not substantially change compared to today’s law. In particular, the CIS
needs FINMA approval and must be represented by a FINMA licensed CIS representative, and it may only be distributed by a FINMA licensed distributor. In addition to
these conditions, the new law requires—in adapting the similar requirement of AIFMD—
that the CIS home regulator and FINMA have entered into a cooperation and information exchange agreement.
b) On the other hand, according to article 120 (4) D-CISA, if the promotion is limited to
qualified investors as per CISA’s definition of such term (see below), the CIS itself need
not be approved by FINMA; however, the following new important conditions must be
met:
– the CIS must appoint a Swiss FINMA licensed CIS representative; and
– the bill obliges the CIS representative to ensure that the requirements stated in article 120 (2) lit. b—e D-CISA are fulfilled. This means that the CIS representative has
to periodically review:
– whether the foreign fund management company and the custodian are subject
to prudential regulation (note: supervision not required) equal to the D-CISA regulation in respect of organisation, investor rights and investment policy;
– whether the designation “collective investment scheme” does provide grounds
for confusion or deception; and
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– whether there is a cooperation and information exchange agreement in place
between the CIS’ home country supervisory authority and FINMA.
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The question is if and how the CIS representative should be able to confirm the firstmentioned requirement (equivalence of the regulation of the foreign fund management
company and the custodian) when at the same time article 120 (2) lit. a D-CISA is not
fulfilled (according to which the foreign CIS, its fund management company, its asset
manager and the custodian must be subject to sovereign prudential supervision serving the protection of investors).
In addition, according to article 19 (1) D-CISA, in the future also distributors of CIS
that are only promoted to qualified investors will be required to obtain a FINMA license
if the distribution is not limited to a particular category of qualified investors, namely
regulated financial intermediaries and regulated insurance institutions.

It is evident that the above will dramatically impact on the—until now regulatory-wise
completely non-restricted—distribution of foreign CIS to qualified investors, and there
is reason to believe that a large number of CIS from traditional off-shore domiciles
will not be in a position to fulfil the above requirements. Even certain types of nonUCITS (undertakings for collective investment in transferable securities) CIS from jurisdictions such as Luxembourg and Ireland may be confronted with the same problem.
In other words, taking example from other countries, Switzerland erects entry barriers also against distribution to institutional and other qualified investors, much alike to
those introduced by the EU under AIFMD. Whether this is good economic policy needs
not be debated here.

4) More Restrictive Definition of “Qualified Investor”
Furthermore, the regulation relating to the distribution of foreign funds into, in or from
Switzerland will become even more restricted due to the fact that the definition of “qualified investor” will be tightened, resulting in more distribution initiatives falling within
the highly regulated category a) as described in section 3) above, as opposed to the
somewhat less burdensome regime of category b).
In particular, under the D-CISA (as stated in article 10 (1) D-CISA) investors who have
concluded a written discretionary management agreement with a regulated financial
intermediary will no longer be deemed qualified investors. Moreover, today’s qualified
investor category of individuals with net financial assets of at least CHF 2 million (high
net worth individuals, HNWI) would be substituted under the D-CISA by an opting-in
concept. Whereas today, every HNWI automatically is deemed a qualified investor, under the revised law wealthy individuals would have to explicitly declare their readiness
to be treated as qualified investors, subject, in addition, to those persons fulfilling certain conditions, in particular as far as investment expertise is concerned (MiFID-like
knowledge and expertise criteria).
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As a result the investor population to whom foreign CIS could be offered without
the approval and licensing requirements as per lit. a of section 3) above will become
smaller in the future.
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5) Preliminary Assessment
The proposed abolition of the concept of “public advertising” as a key distinguishing
factor for subjecting CIS offerings and the persons involved therewith to Swiss regulation may be welcome from a legal certainty point of view. However, it will further disintegrate the prospectus (and prospectus liability) rules of the Code of Obligations on
share and bond issues from CISA’s concept of dealing with offerings.
Whether it is appropriate to also subject distribution activities merely aimed at qualified investors to quite severe regulation is a political question, the answer to which

should also depend on how wide or narrow the qualified investor-exemption will be defined. Under the current proposal, even CIS distribution to prudentially regulated institutions such as insurers and large corporations with own treasury departments would
be highly regulated. In fact, if the bill is approved by Parliament with the current word
ing, it can be stated that non-regulated funds will disappear altogether from the distribution shelves for both individual and institutional investors in Switzerland. Considering that highly regulated investors such as life insurers are permitted under their own
regulatory regime (subject to certain conditions) to invest a certain part of their assets in non-regulated alternative products such as private equity and hedge funds (see
FINMA Circular 2008/18 note 324), it is questionable why an active advertising of
such CIS to such types of investors should be prohibited in the future. One “political”
argument is that a number of fraud cases in the area of alternative products such as
Madoff likely would not have occurred if such non-regulated products had not been allowed to be actively promoted.
The MiFID-like amendments to the “high net worth individual exemption” also are a political question. However, as a matter of principle, it seems difficult to reject FINMA’s
and the Federal Council’s reasoning that the mere fact that an individual owns CHF
2 million should not be decisive when it comes to assess the need for investor protection under the CISA.
Sandro Abegglen (sandro.abegglen@nkf.ch)

Proposed Abolishment of Control Premiums
in Public Tender Offers
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Reference: CapLaw-2012-14
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In the context of a major change of the Swiss law on insider trading, market abuse and
similar practices, the Federal Council has proposed an amendment of the minimum
price rules in public tender offers. If adopted, the new rules will abolish the possibility to pay a control premium to controlling shareholders ahead of a public tender offer.
This article summarises the proposed new rules and puts them into context.
By Hans-Jakob Diem

1) The current minimum price rules
The Swiss law on public tender offers as currently in force provides two minimum price
rules which apply to mandatory offers as well as to voluntary bids that relate to more
than one third of the voting rights of a Swiss listed company. According to the current rules, the price of an offer must at least equal the market price, being the volumeweighted average of the prices paid on a Swiss stock exchange during the 60 trading
days preceding the announcement of the offer or, if higher, 75 percent of the highest
price paid by the bidder and the persons acting in concert with it within the last twelve

months. This means that the payment of a control premium to controlling shareholders ahead of an offer is possible under the current rules, provided that it does not exceed 331⁄3 percent of the offer price. With these rules, which in essence entered into
effect in 1998, the lawmaker intended to ensure that the minority shareholders have a
real exit opportunity at an adequate price in case of a change of control, without depriving the offeror of the possibility to deduct from the offer price a limited premium which
it has previously paid to a controlling shareholder in return for its controlling stake. According to empirical studies, premiums were paid in approximately one third of the cash
offers made from 1998 to 2010 at a medium level of approximately 15–21.6 percent
compared to the offer price. These figures also include, however, those cases where
the bidder paid a higher price for target shares on the stock exchange prior to the offer.

2) The proposed new rules
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On 31 August 2010, the Federal Council published its formal proposal for an amendment of the Stock Exchange and Securities Trading Act. Upon initiative of the Takeover
Board, the proposal includes an amendment of the minimum price rules. According to
the proposed new rules, the price to be offered by the offeror in mandatory bids or in
voluntary offers that relate to more than one third of the voting rights must be at least
the higher of the market price or the highest price paid by the bidder within the twelve
months preceding the announcement of the offer. If the proposed new provision enters
into force, an acquirer will no longer be able to acquire a stake exceeding one third of
the voting rights at a premium compared to the price to be offered in the subsequent
mandatory bid. Further, any bidder will have to ensure before its voluntary takeover offer that it and its concerted parties have not acquired any target shares during the last
twelve months for a price higher than the envisaged offer price, irrespective of whether
such shares have been acquired with a view to the bid or independently from the offer for investment or any other purpose (for instance by the treasury department). This
may in particular be restrictive if the offeror envisages an offer in depressed or falling
markets.
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In its proposal, the Federal Council puts forward in essence two reasons for the proposed amendment. First, according to the proposal, the possibility to pay a control premium ahead of the offer violates the principle of equal treatment of shareholders which
is one of the pillars of the Swiss takeover law. Second, the Federal Council holds that
the possibility to pay a control premium may discourage foreign investors from investing in Swiss equities as many other jurisdictions, in particular in Europe, do not permit
control premiums, which may ultimately result in a competitive disadvantage of Switzerland’s equity market.

3) The proposal in context
The proposed abolishment of the possibility to pay control premiums ahead of public
tender offers means a major change of policy and has been criticised for a number of
valid reasons.
While the absolute number seems to be decreasing, still more than one third of all
listed Swiss companies are “family-owned” businesses in the sense that they are controlled by a single shareholder holding more than 331⁄3 percent of the voting rights.
This is probably a higher proportion than in many other jurisdictions. Similarly, there are
a high number of privately-owned small to medium-sized businesses in Switzerland
which may possibly envisage initial public offerings in the future. If the new rules enter
into force, the entrepreneurs controlling such businesses will no longer be able to realise a higher consideration upon exit in return for their increased risk. This may induce
such companies to go or to stay private or to introduce an opting-out from the mandatory offer rules, which is (and will remain) possible under Swiss law. An opting-out
means, however, that the public shareholders are deprived altogether of their mandatory exit right upon a change of control.
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Another criticism has been that the proposed new rule is disproportionate. While there
have been cases in the past which may seem abusive in the sense that certain—not
necessarily controlling—shareholders received an “unjustified” premium ahead of the
public shareholders, such abuses could be prevented by measures that still permit control premiums in justified cases. One measure could be, for instance, to limit the possibility to pay a control premium to the acquisition of controlling interests of a certain
minimum size, as it had been suggested in an alternative proposal by the Takeover
Board. In addition, it is difficult to see why a higher price paid on the stock exchange
prior to the offer should result in an unequal treatment of shareholders since any
shareholder would have had the opportunity to realise such price by selling shares on
the open market. Consequently, it could be considered to exempt stock exchange purchases prior to the offer from the calculation of the minimum price.
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Importantly, the new rules appear overreaching if compared to other jurisdictions. The
law of Delaware, the place of incorporation of a majority of the US listed companies,
and US Federal law do not impose a mandatory tender offer duty at all. It seems difficult to imagine that the US equity markets are suffering important competitive disadvantages as a result. The EC Takeover Directive requires the Member States to introduce a mandatory offer duty with a minimum price equalling the highest price paid by
the bidder during the last six to twelve months prior to the offer. Not only is the minimum reference period of six months shorter than the twelve months proposed by the
Swiss lawmaker. Also, the Takeover Directive does not impose a market price as an additional minimum price, nor does it provide any price rules for voluntary offers. As permitted by the Takeover Directive, Germany, for instance, has adopted a reference pe-

riod of six months. In comparison, the UK City Code provides for a twelve month period
for mandatory offers and only a three month period for voluntary bids, and it does not
require the bidder to match the prevailing stock exchange price. It results from a quick
comparison that the new Swiss rules, should they be adopted as proposed, would be
more restrictive than the rules applicable in many other important jurisdictions, including in Europe. It remains to be seen whether this will indeed remove a competitive disadvantage of the Swiss equity markets or whether the opposite will be the case.

4) Outlook
The Council of States (Ständerat) has approved the draft amendment of the Stock Exchange Act as proposed by the Federal Council. The National Council (Nationalrat) is
expected to debate the new legislation during 2012. If adopted, and subject to a referendum, the new law may enter into force earliest on 1 January 2013.
Hans-Jakob Diem (hans-jakob.diem@lenzstaehelin.com)

Profit warnings, profit collapses and profit hikes
Reference: CapLaw-2012-15
In certain situations, Swiss listed companies are required to inform the market about
expected changes of their financial results. In its completely revised Commentary on
the Directive on Ad hoc Publicity, SIX Exchange Regulation included a more detailed
disclosure regime applicable if market expectations deviate from actually expected
results. The article discusses the regime and how it affects Swiss listed companies.
By Jakob Höhn
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1) Disclosure of potentially price-sensitive information
(ad hoc publicity)
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A company whose securities are listed on the SIX Swiss Exchange is required to disclose potentially price-sensitive facts (so called ad hoc publicity). It must inform the
market of any price-sensitive facts which have arisen in its sphere of activity, and in exceptional cases, also facts outside the company’s sphere (DAH Commentary N 41).
Price-sensitive facts are facts which are capable of triggering a significant change in
market prices. If a company becomes aware of a potentially price-sensitive fact, it must
inform the market without delay. Disclosure must be made in order to ensure the equal
treatment of all market participants.
Companies subject to the disclosure requirements can obtain guidance as to the scope
of their disclosure obligation from the Listing Rules (LR), the Directive on Ad hoc Publicity (DAH) and the Commentary on the Directive on Ad hoc Publicity (DAH Commen-

tary) issued by SIX Exchange Regulation as well as from decisions by the Sanction Commission of the SIX Swiss Exchange. The DAH Commentary has been completely revised as of
1 November 2011. It includes a more detailed regime regarding the disclosure in connection
with profit warnings, profit collapses and profit hikes.

2) Noteworthy and significant deviations from market expectations
a)

Relevant market expectations concerning financial results
and other driving factors

The LR and the DAH do not provide an exhaustive list of potentially price-sensitive facts.
Concerning financial results, the DAH Commentary distinguishes between profit warnings
and profit collapses. With a profit warning a company informs the market that it will not meet
the expectations it caused itself with its statements. With the announcement of a profit collapse a company informs the market that its figures will be significantly lower than those in
the prior year. Of course, these notification requirements do not only apply in case of bad
news but also in case of good news. Relevant is only that the news are either not in line with
the guidance given by the company or with prior years. While the DAH Commentary refers
mainly to the changes in business performance when discussing a company’s duty to change
market expectations, it is likely that the same principles apply also to other key figures that
are driving factors for the share price. For instance, if a social media company raises expectations regarding the increase in MAUs (monthly active users) and DAUs (daily active users)
and these figures are key factors for the performance of the share price, then noteworthy deviations from the expectations raised by the social media company or significant deviations
from expectations raised by prior year figures require the company to inform the market.
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b)
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Profit warnings: the correction of expectations raised
by the company itself

A company must inform the market about foreseeable changes in profits or losses, if it has
provided guidance to the market and the expectations raised by the guidance can no longer
be met. It is sufficient that the change is noteworthy and that the company has provided guidance to the market. On the other hand, a company that has not raised any expectations is
never required to issue a profit warning (DAH Commentary N 80). However, it has to review
whether the information of the market is required under the regime applicable to profit collapses or profit hikes.
c)

Profit collapses: the correction of expectations based on prior years

Even if a company has not provided any guidance in respect of its earnings, it may be obligated to disclose changes in earnings. It is assumed that the market comes up with earnings
expectations based on prior years. Accordingly, the company is obligated to correct such market expectations, if it becomes apparent that they cannot be met. If earnings deviate significantly from previous years, the company is required to inform the market even though it has

not provided any guidance. The DAH Commentary refers to expectations raised by the figures of the prior year. Thus, it can be assumed that market expectations raised by previous
quarters or half year figures are normally irrelevant.
d)

The standard to measure deviation: noteworthy or significant

The LR and the DAH do not provide any clear guidance on when a deviation from the market
expectation shall be deemed “noteworthy” or “significant”. It is only clear that a “significant”
deviation is a bigger deviation than a “noteworthy” deviation (DAH Commentary N 82). But
since the two standards are used to determine when a disclosure of price-sensitive information must be made, it is clear that each category of deviation must be price-sensitive and that
the general principles to determine price-sensitivity apply. This means that it is not possible to
schematically refer to threshold values or percentages (DAH Commentary N 89). Rather, one
must determine whether a deviation is noteworthy or significant in each individual case (DAH
Commentary N 90). In particular, the “noteworthy” standard depends on the guidance provided by the company itself. If the company provided detailed earnings guidance, the “noteworthy” threshold is reached much faster than if the company only reluctantly provided some
general guidance. If precise guidance was given, then a change is noteworthy even if it is not
so significant (DAH Commentary N 77). On the other hand, if the company did not provide
any guidance at all, it should not be easily forced to provide guidance. Thus, the “significance”
threshold appears to be a high standard that may only be reached if the deviation comes for
the market—taking into account all other information available (such as industry performance,
relevant economy performance etc)—as a huge surprise.
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e)
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Time of disclosure

The company must immediately inform the market about a noteworthy or a significant change
once it becomes foreseeable that the expectations raised by the company or expectations
based on the prior year cannot be met. A company may wait until its board had a chance to
discuss the change. The DAH Commentary implies that an announcement must be made
as soon as an executive in the Company is aware of the change (DAH Commentary N 78).
However, this seems to be too stringent: it must be possible for the company to inform its
board members and to allow them to have a meaningful discussion on the cause and effects
of the change prior to the information of the market. On the other hand it is clear that the
company must act based on approximate figures and cannot wait until the exact figures become available (decision of the Sanction Commission 2010-AHP-II/10).
f)

Details to be provided

In the event that the company has provided guidance, the correction must be in line with the
guidance provided. If the guidance caused very detailed expectations, the correction must be
accordingly detailed. In case only general guidance was given, the correction may be more
general. In any event, a confirmation by the company that the media had provided an accu-

rate view of the financial situation is not sufficient (DAH Commentary N 79). If a company is
required to correct its own forecast, it cannot simply confirm that the market expectations are
correct. Rather it must give its own guidance. Also, a company that has practiced silence in
respect of forecasts but was forced to correct market expectations because of a significant
change to the prior year must thereafter not only inform about significant changes but also
about noteworthy changes.

3) Compliance with the requirements to timely correct market expectations
To permit a company to comply with its duty to correct market expectations it is advisable for
the company to implement a monitoring system as follows:
(a) The company must identify the periodically reported figures that are relevant for its share
price. In most instances, this will be earnings; however as explained above, depending on the
industry, other figures may be relevant
(b) The company must determine whether it wants to provide guidance to the market in respect of these figures. While the determination of this policy does not seem to be one of the
matters exclusively reserved to the board, it is advisable for the board to determine this policy itself since it can have a considerable impact on the perception of the company by the
market. The more guidance a company provides the more it encourages the market to take a
short term perspective which makes it more difficult for the management and the employees
of the company to focus on the creation of long term value for all constituents of the company.
(c) If the company determines that it wants to provide guidance to the market, it must adopt
clear rules as to who within the company can provide guidance and ensure that all other representatives do not provide guidance.
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(d) Whether or not a company has decided to provide guidance, it must monitor the market
expectations in relation to the relevant figures and identify the causes of these market expectations. It must particularly take into consideration market expectations that are the result
of guidance provided by the company or that are based on results of the prior year.
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(e) The company must compare the market expectations with the relevant figures that become internally available. If it is foreseeable that the actual figures will deviate in a noteworthy manner from the market expectations and such market expectations are mainly based on
guidance provided by the company, the company must inform the market. If it is foreseeable
that the actual figures will be significantly higher or lower than the market expectations and
the market expectations are mainly based on the prior year, the market must be informed.
Jakob Höhn (jakob.hoehn@pestalozzilaw.com)

Update on Over-The-Counter (OTC) Derivatives Legislation
in the EU
Reference: CapLaw-2012-16
The financial crisis has brought derivatives to the forefront of regulatory attention. In 2009,
the G-20 leaders agreed that all standardized over-the-counter (OTC) derivative contracts
should be traded on exchanges and cleared through central counterparties by the end of
2012. In CapLaw-2010-47, we gave an overview of the pending initiatives to regulate OTC
derivatives in the EU. Since then, some significant developments have occurred. This article
provides an update on the pending initiatives to regulate OTC derivatives in the EU.
By Thomas Werlen / Stefan Sulzer
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In the wake of the financial crises, the G-20 leaders agreed in Pittsburgh in September
2009 that all standardized over-the counter (OTC) derivative contracts should be traded on
exchanges or electronic trading platforms, where appropriate, and cleared through central
counterparties by the end of 2012 at the latest. OTC derivative contracts should be reported
to trade repositories. Non centrally cleared contracts should be subject to higher capital requirements. In fall 2009, the European Commission announced that it would come forward
with comprehensive proposals to regulate the OTC derivative markets. On 11 February 2010,
European Parliament member Werner Langen published a draft report on the OTC derivative reforms. The Langen Report supported the European Commission’s aims to reduce default risk, to reduce operational risk, to increase transparency and to enhance market integrity and oversight. On 15 September 2010, the European Commission published its proposal
for a regulation on OTC derivatives, central counterparties and trade repositories, commonly
referred to as the European Market Infrastructure Regulation or EMIR. In the US, the DoddFrank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act) of July 2010 has
a similar scope of application. Title VII of the Dodd-Frank Act contains parallel provisions requiring the reporting of OTC derivative contracts and the central clearing and exchange trading of eligible contracts. It also puts in place strict capital and collateral requirements for OTC
derivatives that remain bilaterally cleared.
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On 24 May 2011, the European Parliament’s Economic and Monetary Affairs (ECON) Committee passed a number of amendments to the European Commission’s proposal and the
European Parliament approved the ECON Committee text on 5 July 2011. On 4 October
2011, the Finance Ministers of the 27 Member States, sitting as the Council Committee on
Economic and Financial Affairs (ECOFIN), approved a final version of their amended text.
Under the ordinary legislative procedure, representatives of the European Commission, the
European Parliament and the European Council engaged in tri-party negotiations (known as
trilogues) to seek agreement on a common text of EMIR. On 9 February 2012, agreement
was reached on the EMIR text (the final text was published on 19 March 2012 and is available under http://register.consilium.europa.eu/pdf/en/12/st07/st07509-re01.en12.pdf. The
European Parliament approved the agreed text of the EMIR on 29 March 2012 and it will
now pass to the European Council for its consideration and approval.

CapLaw 2/2012 | Derivatives

The objectives of the EMIR are to increase transparency in the OTC derivatives market and
to make it safer by reducing counterparty credit risk and operational risk. To increase transparency, the EMIR requires that (i) detailed information on OTC derivative contracts entered
into by EU financial and non-financial firms are reported to trade repositories and made accessible to supervisory authorities (if no trade repository is available, details must be reported
to the European Securities and Markets Authority—ESMA), and that (ii) trade repositories
publish aggregate positions by class of derivatives accessible to all market participants. Details of a reportable derivative contract include the parties to the contract, the rights and obligations of the contract, the type of contract, the underlying maturity, the notional value, the
price and the settlement date. In the course of the negotiations the scope of the proposal has
been widened to cover the reporting of both listed (i.e. non-OTC) and OTC derivatives. Along
with the reporting obligation, all counterparties must keep records of the details that would
be required to be reported for at least five years following termination of the contract.
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To reduce counterparty credit risk, the EMIR introduces (i) stringent rules on prudential, organizational and conduct of business standards for central counterparties (CCPs), (ii) mandatory CCP-clearing for contracts that have been standardized, and (iii) risk mitigation standards for contracts not cleared by a CCP. The procedure for granting CCP authorization has
been a particularly contentious issue among the Member States in the European Council.
The agreed procedure is that a CCP will submit applications for authorization to the competent authority of the jurisdiction in which they are established. The competent authority then
forwards the application to a college of regulators, comprising of the competent authorities
for the CCP, the largest clearing members, venues of currencies of the financial instruments
cleared and ESMA. The college conducts a risk assessment of the CCP, prepares a report on
that assessment and then issues a simple majority opinion on whether the CCP meets the
requirements of the EMIR and should, thus, receive authorization. The CCP’s competent authority is required to consider the opinion of the college and, where it disagrees with the opinion, must give a fully reasoned written account of its decisions and why it disagrees with the
college’s opinion. What has been particularly contentious during trilogue negotiations is the
ability for the college, on a unanimous vote, to block the authorization. It is feared that such
powers could be used for political motives and many of the Member States have feared that
existing, nationally important CCPs could be prevented from gaining necessary authorization.
Where this power is exercised, the college must provide a fully reasoned opinion on why the
CCP does not meet the requirements of the EMIR and the CCP’s home competent authority may seek ESMA intervention to help settle any dispute. Where two thirds of the college
members disagree with granting the CCP authorization, they may also seek ESMA’s help in
reaching a settlement. A CCP authorization is effective throughout the EU. As a condition of
authorization, CCPs must have permanent and available capital of at least EUR 7.5 million
and otherwise have capital proportionate to the risks stemming from their activities. CCPs will
be required to impose, call and collect margin from clearing members to cover potential exposures between the date of default of a clearing member up until the liquidation of the positions, covering at least 99% of exposure movements over an appropriate time horizon. Posi-

tions will be collateralized at least on a daily basis and be regularly monitored. Counterparties
within the scope of the EMIR will be subject to the clearing obligation for OTC derivative contracts. Counterparties must clear those eligible contracts with either an authorized EU-regulated CCP or a third-country recognized CCP that is granted permission to clear derivatives.
The clearing obligation applies not only to trades between EU counterparties, between an EU
counterparty and a third country counterparty, but also to trades between two non-EU counterparties where the contract has a direct, substantial and foreseeable effect within the EU or
it is necessary or appropriate to prevent the evasion of any provisions of EMIR.
Finally, to reduce operational risk, the EMIR requires that counterparties ensure that appropriate procedures and arrangements are in place to measure, monitor and mitigate operational risk, including the use of electronic means for the timely confirmation of the terms of
OTC derivatives contracts. This allows counterparties to net the confirmed transaction against
other transactions and ensure accurate book keeping. Counterparties are also required to
have risk-management procedures that require the timely, accurate and appropriately segregated exchange of collateral.
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The EMIR provides for some limited exemptions from clearing and reporting requirements,
including exemptions for (i) contracts by non-financial firms below a clearing threshold (commercial and treasury hedging activities will not count towards the threshold), (ii) financial institutions involved in the management of public debt, (iii) pension funds, and (iv) intra-group
transactions because requiring clearing of intra-group transactions could substantially increase the capital and liquidity required by firms that centralize risk management in certain
entities as well as increase operational complexity.
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It is expected that the EMIR will be published in the Journal of the European Union and enter into force some time in the second quarter of 2012. However, this does not mean that
the entirety of the regulation starts applying as there is a need to finalize binding technical
standards first. On 6 March 2012, ESMA invited stakeholders to provide comments on proposed technical standards to implement the EMIR. The deadline for comments was 2 April
2012 (the proposed technical standards are available under http://www.eba.europa.eu/
cebs/media/aboutus/News%20and%20Communications/JC-DP-2012-01-ver1--Draftdiscussion-paper-on-RTS-on-Article-6-3-EMIR-.pdf). It is expected that the final technical
standards will be adopted some time in the fourth quarter of 2012 and will start applying six
months following their adoption by the European Commission presumably in the second or
third quarter of 2013.
We will continue to monitor and report on this initiative as the legislation evolves.
Thomas Werlen (thomaswerlen@quinnemanuel.com)
Stefan Sulzer (stefan.sulzer@novartis.com)

UBS AG Issues USD 2 billion 7.25% Tier 2 Subordinated
Loss-Absorbing Notes Due 2022
Reference: CapLaw-2012-17
On 22 February 2012, UBS AG announced the issuance of USD 2 billion 7.25% Tier 2 subordinated notes with a maturity of 10 years (Notes). The Notes constitute a novel loss-absorbing instrument, providing for a full write-down if UBS AG’s CET 1 capital falls below 5% of
its risk-weighted assets, and qualify both as tier 2 capital under Basel III standards and as
progressive capital component under the new Swiss capital adequacy rules.

Initial Public Offering of DKSH Holding AG
Reference: CapLaw-2012-18
In the largest IPO in recent years DKSH Holding AG (DKSH) went public on 20 March 2012
on the SIX Swiss Exchange. DKSH is the leading market expansion services provider with
a focus on Asia, and one of the top 20 Swiss companies ranked by sales and employees.
The IPO comprised a public offering in Switzerland and private placements to eligible private and institutional investors abroad.

GE Auto Lease Securitization Transaction Listed
on SIX Swiss Exchange
Reference: CapLaw-2012-19
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In the first public Swiss auto lease securitization transaction, a portfolio of auto lease assets
originated in Switzerland by GE Money Bank AG, which is part of GE Capital, was transferred to the newly set-up special purpose vehicle Swiss Auto Lease 2012-1 GmbH (Issuer).
The Issuer issued CHF 200,000,000 asset-backed senior notes due 2015 listed on the SIX
Swiss Exchange to the Swiss capital market.
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Pentair and Tyco International’s Flow Control Business
to Combine in USD 10 Billion All-Stock Merger
Reference: CapLaw-2012-20
Pentair, Inc. (Pentair), a US company listed on the NYSE, and Tyco International Ltd (Tyco), a
Swiss company listed on the NYSE, announced an agreement to combine Tyco’s flow control business with Pentair in a cross border merger. Upon completion of the transaction Tyco
shareholders will own approximately 52.5% of the combined company and Pentair shareholders will own approximately 47.5%. The new company will be a Swiss company listed on
the NYSE.

USD 750,000,000 Issuance by Swiss Reinsurance Company
Ltd of Perpetual Subordinated Notes with Stock Settlement
Reference: CapLaw-2012-21
Swiss Reinsurance Company Ltd successfully completed the issuance and international
placement through a repackaging vehicle of USD 750,000,000 perpetual subordinated notes
with stock settlement (Notes) on 29 March 2012. The terms and conditions of the Notes
provide for the same stock settlement feature as the CHF 320,000,000 issuance earlier this
year (see CapLaw-2012-8) and also qualify as upper additional capital pursuant to the Insurance Supervision Ordinance.

Toyota Announces Definitive Interim Results
of Public Tender Offer for Uster Technologies
Reference: CapLaw-2012-21
On 19 April 2012, Toyota Industries Corporation (TICO) announced the definitive interim
results of its public tender offer for all publicly held registered shares of Uster Technologies
Ltd (Uster Shares). During the offer period from 15 March 2012 until 13 April 2012 a total
of 3,875,296 Uster Shares were tendered. The aggregate position at the end of the offer
period of TICO amounted to a total of 8,133,673 Uster Shares, corresponding to 96.1% of
all issued Uster Shares. The additional acceptance period runs from 20 April 2012 through
4 May 2012.

Bank regulation and ring-fenced banks: the British experience
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Friday, 27 April 2012 (Luncheon), 12.15 h–13.45 h, CS Forum St. Peter, Zurich
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Developments in Financial Markets Law IX
(Entwicklungen im Finanzmarktrecht IX)
Tuesday, 8 May 2012, 9.15 h–16.20 h, Lake Side Casino Zürichhorn, Zurich
http://www.eiz.uzh.ch

St. Gallen Corporate Law Forum
(St. Galler Gesellschaftsrechtstag)
Friday, 11 May 2012, 08.00 h–16.40 h, SIX ConventionPoint, Zurich
http://www.irp.unisg.ch

St. Gallen Banking Law Forum
(St. Galler Bankrechtstag)
Tuesday, 19 June 2012, 09.15 h–16.40 h, SIX ConventionPoint, Zurich
http://www.irp.unisg.ch

Restructuring and Insolvency of Companies III—
Focus on Banks
(Sanierung und Insolvenz von Unternehmen III—
Schwerpunkt Banken)
Thursday, 21 June 2012, 11.00 h–17.00 h, Metropol, Zurich
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